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BEFORE THE STATE BOARD OF EQUALI ZATI ON
OF THE STATE OF CALI FORNI A

In the Matter of the Appeal of ;
JEFF W AND KUM C. WEBER )

For Appellants: Jeff W Wber, in pro. per

For Respondent: Janes C. Stewart
Counsel

QPIL NI ON
This appeal is made pursuant to section 18594 of the
Revenue and Taxation Code fromthe action of the Franchise
Tax Board on the protest of Jeff W and Kum C. Wber agai nst
a proposed assessnent of additional personal incone tax in
the anount of $142.70 for the year 1976. In conjunction wth
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this appeal, appellants paid the proposed assessnent of
tax. Accordingly, pursuant to section 19061.1 of the
Revenue and Taxation Code, the appeal will be treated as
an appeal fromthe denial of the claimfor refund.

The issue presented is whether appellants are entitled
to a deduction for educational expenses under section
17202, subdivision (a), of the Revenue and Taxation Code,

Appel | ants, Jeff w. and Kum c. Weber, filed a joint
personal income tax return for 1976, claimng a deduc-
tion of $2,846 for educational expenses. Appellant Jeff Ww.
Weber is a police sergeant with the San Diego Port District.
In a statenment attached to the 1976 tax return, appellant
stated he had attended college and obtained his degree in
order to attain the rank of captain and to render better
service to his department. He stated that captain is the
next higher position available after sergeant and that all
of his conpetitors have obtained or are obtaining college
degrees. Appellant also stated that his present adm nis-
tration is enphasizing education now nore than it has in
t he past,

Respondent disallowed the clained deduction on the
ground that the education was not undertaken primarily for
the purpose of maintaining or inproving skills required in
his enployment. Appellants protested the additional assess-
ment, but failed to respond to respondent's request for any
information as to the courses taken which directly related
to maintaining or inmproving skills required in his enploy-
ment. After reconsideration of the matter, respondent af-
firmed the proposed assessnents and this appeal followed.

In a witten statement to this board, appellant stated
his degree, in addition to the reasons above, would enable
himto nmeet the requirenents of a professional certification
program established by his departnment. Appellant also
provi ded a copy of an inter-staff nenorandum which defines
t he educational and police training and experience require-
ments needed to qualify for a professional certificate.

The deductibility of educational expenses is governed
by section 17202, subdivision (a), of the Revenue and
Taxation Code. During the year under appeal, the afore-
mentioned code section was construed by regulation 17202(e),
title 18, California Admnistrative Code, to include a
t axpayer's education expense if the expense is primarily
for the purpose of: (1) Maintaining or inmproving skills
requi red by the taxpayer in his enployment or other trade
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or business, or (2) ieeting the express reguirenents im
posed by taxpayer's enployer for the retention of tax-
payer's salary, status or enploynent.

- Section 162 of the Internal Revenue Code is identical
to California's section 17202. Under the circumstances,
federal precedents are entitled to considerabl e wei ght when
construing state |aw (Meanley v. McColgan, 49 Cal. App.
2d 203 [121 P.2d4 45] (1942).)

Appel I ant has the burden of proving that the education
was undertaken in order to maintain or inprove skills re-
quired in his enploynent, or to nmeet the express require-
ments of his enployer to retain his enploynent, status, or
rate of conpensation. (Janes A. Carroll, 51 T.C 213
(1968); Richard N. warfsman, 4 72,137 P-H Meno. T.C. (1972).)
Here he contends that his education allowed himto qualif
for a professional certificate and to conpete for the ran
of captain with other sergeants who have obtained or are
obtaining their degrees.

In our opinion, appellant has failed to sustain his
burden of proof and establish a sufficient nexus between
his educational expenditures and his employment. (Arthur P.
Schwartz, 69 T.C. 877 (1978).) He has not presented any
evidence as to the specific courses taken which would in-

di cate his education inmproved or maintained his job skills.
Nei t her has appel l ant introduced any evidence that his edu-
cation was undertaken to neet the express requirenents of
the police department. The inter-staff nenorandum the
only evidence appellant presented, does not state or inply
that a college education is required for appellant's enpl oy-
ment, but describes only a general professional certification
program est abl i shed by the departnent. W cannot specul ate
about the connection between enpl oynent skills and the
education undertaken and therefore nmust conclude that the
education was not required for appellant's 'enploynent.

In addition, appellant's statement that he incurred
t he expenses to obtaln an advancenent is another reason to
disallow the deduction. Federal courts have held that the
expense of education obtained in order to acquire a new
position or increase one's remnmuneration in a position

al ready held is not a deductibl e business expense. (Knut F.
Larson, 15 T.C. 956 (1950); John P. samford, ¢ 70,258 P-H
Memo. T.C. (1970).) | n sSamford, the educational expense
deduction was denied a general building contractor for
expenses incurred in attending architectural school. Here,

as in samford, appellant's purpose was to obtain a new and
better position wth his enployer and such courses were
not required for the job.
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Based on the record before us, appellants have failed
to prove that their deduction for educational expenses net
the requirenments of section 17202, subdivision (a). Accord-
ingly, we nust sustain respondent's action in this matter.

ORDER

Pursuant to the views expressed in the opinion of the
bﬁardfon file in this proceeding, and good cause appearing
t her ef or,

| T 1S HEREBY ORDERED, ADJUDGED AND DECREED, pursuant
to section 19060 of the Revenue and Taxation Code, that the
action of the Franchise Tax Board in denying the claim of
Jeff W and kum C. Wber for refund of personal income tax
in the amount of $142.70 for the year 1976, be and the same
IS hereby sustained.

Done at Sacranento, California, this _16th day of

August » 1979, by the State Board of Equalization.
s A~ Chairmn
i;z;;L____, Menmber
, Member
,  Menber
, Menber
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